Witness Rudy Navarro

This witness (recalled) had been Haro's supervisor for one
and a half years.  One of his welders told Navarro that Haro had
smoked a marijuana cigarette.  Navarro contacted Haro.  He said it
wouldn't happen again. _/

The marijuana cigarette incident occurred six months before
Haro was assigned as a dump mechanic (Tr. 339, 340).  It is a
violation of company policy for a worker to have drugs in his
possession while working (Tr. 342-343).

Discussion

The Commission has ruled that an operator may produce
evidence in support of its legitimate business reasons to justify
the challenged adverse action.  In the words of the Commission
"ordinarily an operator can attempt to demonstrate this by
showing, for example, past discipline consistent with that meted
out to the alleged discriminatee, the miner's unsatisfactory past
work record, prior warnings to the miner, or personnel rules or
practices forbidding the conduct in question," Bradley v. Belva, 4
FMSHRC 982, at 993 (June 1982).  Belva does not exclude other
avenues of evidence that would establish legitimate business
reasons to justify the operator's defense.

But in this case respondent's evidence does not approach any
of the criteria mentioned in Belva.  To the contrary, the evidence
establishes that Haro was transferred as a direct result of having
engaged in a protected activity.

The pivitol evidence arises from the testimony of witness
Robert zerga.  This individual, as the person responsible for
personnel problems, clearly establishes the reason why Haro was
transferred.  in the words of witness Zerga: "The problem came to
my attention because the mine operating group brought to my
attention that Mr. Haro had, instead of dealing with Mr. Cothern
on a problem, had gone outside and called maintenance people
instead of dealing with the line of command that was at work" {Tr,
291) .

Notwithstanding whatever "line of command" existed at the
mine, Haro was justified in calling his superior at his home.  His
supervisors, Torres and Navarro, told him he could call "outside"
(Tr. 93, 267).  Such authorization was not only given to Haro but
to "each one" of the dump mechanics (Tr. 93). .

I/  Haro denies the use of drugs (Tr. 229
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